I. Introduction
Fundamental rights and Union citizenship are both, on their own terms, essential elements of the European Union's constitutional profile. In a legal sense, they also combine in three main ways. First, the opening words of Directive 2004/38/EC assert that ' [c]itizenship of the Union confers on every citizen of the Union a primary and individual right to move and reside freely within the territory of the Member States'. 1 The fundamental nature of that right is underlined by its restatement in Article 45(1) of the Charter. Second, beyond the right to move and reside, wider fundamental rights questions can arise when a Union citizen moves and resides. For example, the right to respect for family life had shaped the outcome of citizenship case law even before the Charter acquired binding effect. 2 This second interaction accounts for the most typical assessment of fundamental rights in conjunction with citizenship rights, and sustains an enduring legacy for the vision outlined by Advocate General Jacobs in Konstadinidis. 3 Third, in exceptional circumstances, Union citizenship can also be engaged when there is no movement from the citizen's home State at all 4 and can therefore, in turn, engage Union standards on the protection of fundamental rights. 5 But rights can be legitimately limited too. The general rule is that rights should be interpreted broadly and derogations from or exceptions to them construed 1 Directive2004/38/EC on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States, OJ 2004 L158/77, recital 1. 2 E.g. Case C-127/08 Metock, EU:C:2008:449; building on Case C-60/00 Carpenter, EU:C:2002:434 (freedom to provide services). Exploring these links soon after Maastricht, see S O'Leary 'The relationship between Community citizenship and the protection of fundamental rights in Community law '(1995) 32 Common Market Law Review 519. 3 Writing before Maastricht, AG Jacobs proposed that 'a Community national who goes to another Member State as a worker or self-employed…is entitled not just to pursue his trade or profession and to enjoy the same living and working conditions as nationals of the host State; he is in addition entitled to assume that, wherever he goes to earn his living in the European Community, he will be treated in accordance with a common code of fundamental values, in particular those laid down in the European Convention on Human Rights. In other words, he is entitled to say "civis europeus sum" and to invoke that status in order to oppose any violation of his fundamental rights' (AG Jacobs in Case C-168/91, EU:C:1992:504, para. 46 of the Opinion). narrowly. 6 The right to move and reside is qualified at a general level by the statement that it is conferred 'subject to the limitations and conditions laid down in the Treaty and to the measures adopted to give it effect' (Article 21(1) TFEU). 7 Directive 2004/38 is the main 'measure' in that respect. For fundamental rights, Articles 50-54 of the Charter are the 'general provisions' that govern its 'interpretation and application'. Article 51(1) states that the Charter is 'addressed to the institutions, bodies, offices and agencies of the Union with due regard for the principle of subsidiarity and to the Member States only when they are implementing Union law'. Article 51(2) emphasises that the Charter 'does not extend the field of application of Union law beyond the powers of the Union or establish any new power or task for the Union, or modify powers and tasks as defined in the Treaties'. Article 52(1) outlines four basic criteria for establishing that limitations on Charter rights are legitimate. 8 And Article 52(2) provides that '[r]ights recognised by this Charter for which provision is made in the Treaties shall be exercised under the conditions and within the limits defined by those Treaties'.
Determining the scope of citizenship and fundamental rights therefore requires that both realising rights and recognising appropriate limitations must be carefully accommodated in accordance with the framework rules set down in the Treaty and in the Charter. Reflecting the significance of judicial interpretation for that task, this chapter investigates how the Court of Justice has undertaken it since the Charter became legally binding. 9 To frame the analysis of relevant case law, the chapter examines the interplay between rights and limits in two key ways: first, how the provisions that limit the scope of the Charter apply in citizenship law; and, second, how limits on citizenship rights are measured for compliance with Charter rights. The judgments presented are analysed with respect to both internal consistency -i.e. assessing how case law on citizenship rights and Charter rights is developing in each respective sphere -and systemic consistency -i.e. assessing whether case law on citizenship rights and Charter rights fits together..
Following a brief overview of how Articles 51 and 52 of the Charter are interpreted in a general sense (section II), the chapter then traces how both provisions are applied in citizenship case law. Two main problems are identified. First, the determination that certain citizenship cases fall outside the scope of the Charter for the purposes of Article 51 is difficult to predict or rationalise and apparently out of sync with how the scope of the Charter is determined more generally (sections III(A) and III(B) respectively). Second, the relationship between primary law and secondary law, already complicated because of Article 21(1) TFEU, is even more difficult to systematize when we also consider Article 52 of the Charter (section IV).
At one level, both problems fit with the generally restrictive trends evident in recent citizenship case law, where we see stronger endorsement of Member State interests and concerns; adjustment of the threshold at which proportionality analysis becomes necessary, by accounting for the (potential) systemic implications of free movement over evaluation of individual case circumstances; and a sharpening of citizenship's access conditions i.e. the criteria connecting situations to the equal treatment promised by the Treaty. 10 However, counter-intuitively against the developments just outlined, it will also be seen that fundamental rights clout is materialising in other parts of citizenship case law, where the right to move has either not been exercised at all or appraisal of the conditions under which it has been exercised is overlooked. The fragmented case law picture that results renews questions about what kind of affiliation this complicated and unpredictable status of Union citizenship is turning out to be. 11 Conversely, how fundamental rights are treated in citizenship cases has implications for how the system of Charter law proceeds also.
The chapter argues overall that Union citizenship and fundamental rights protection should be integrated more consistently and more effectively. This statement exhibits both a normative claim and a concrete objective, reflecting the centrality of both citizenship and fundamental rights protection to the Union's claims to constitutionalism -and indeed to constitutional credibility. The Charter is not a standalone instrument for all-inclusive fundamental rights protection. That is neither its purpose nor its goal. But the exercise of Union citizenship rights provides the necessary trigger for the required integrated approach. The conferring of legal effect on the Charter through the Lisbon Treaty was just one innovation among many in that reform process, in respect of which '[t]he main intended beneficiaries…were neither the Member States nor the institutions, but individuals'. 12 In citizenship case law, fundamental rights are treated too erratically. It is not yet sufficiently clear either when the Charter will apply or what its guarantees might then mean in substance. Article 2 TEU tells us that the Union is 'founded' on respect for human rights. In particular, therefore, when it is decided that Union standards of fundamental rights protection do not apply, the criteria used to make that determination need to be explicit, objective and methodically applied. Both citizenship and fundamental rights protection ask at least this. 10 These issues are discussed comprehensively in several contributions to this volume; see esp. the chapters by U Šadl and F Wollenschläger. 
II. Articles 51 and 52 of the Charter: the basic framework
In essence, Articles 51 and 52 govern, respectively, when Charter rights are relevant and when limits placed on them are legitimate. It is not surprising that the Court was asked questions about both provisions soon after they acquired binding legal effect.
A. Article 51 and the reach of Charter rights
A crucial aspect of Article 51 concerns when Member States are 'implementing' Union law since it is there made clear that the Charter is (only) then addressed to them. The Explanations relating to the Charter 13 -to which the Court is required by Article 6(1) TEU to have 'due regard' -assert that it 'follows unambiguously from the case-law of the Court of Justice that the requirement to respect fundamental rights defined in the context of the Union is only binding on the Member States when they act in the scope of Union law'. 14 In Åkerberg Fransson, the Court confirmed that position. 15 The idea of Member States acting 'in the scope' of Union law suggests a broad conception of Article 51. 16 Conversely, the limits of the term are not selfevident. 17 For example: the Charter applies to 'all situations governed by European Union law' 18 and it does not apply when national legislation 'falls outside the framework of EU law'. 19 But how might these situations actually be distinguished?
In Julian Hernández, the Court elaborated: 'the concept of "implementing Union law'…presupposes a degree of connection between the measure of EU law and the national measure at issue which goes beyond the matters covered being closely related or one of those matters having an indirect impact on the other'. 20 Therefore, it is necessary to determine: 'whether the national legislation is intended to implement a provision of EU law; the nature of the legislation at issue and whether it pursues objectives other than those covered by EU law, even if it is capable of indirectly affecting 13 2007 OJ C303/2. 14 Emphasis added; citing Case 5/88 Wachauf, EU:C:1989:321; Case C-260/89 ERT, EU:C:1991:254; and Case C-309/96 Annibaldi, EU:C:1997:631, which evidences an aim to ensure continuity between the pre-Lisbon and post-Lisbon approach. 15 Case C-617/10 Åkerberg Fransson, EU:C:2013:105, para. 19: '[The Court] has no power to examine the compatibility with the Charter of national legislation lying outside the scope of European Union law. On the other hand, if such legislation falls within the scope of European Union law, the Court, when requested to give a preliminary ruling, must provide all the guidance as to interpretation needed in order for the national court to determine whether that legislation is compatible with the fundamental rights the observance of which the Court ensure'. In para. 20, the Court refers to the Explanations on this point. 16 For discussion, see E Hancox 'The meaning of "implementing" EU law under EU law; and also whether there are specific rules of EU law on the matter or rules which are capable of affecting it.' 21 Here, the criteria were expressed cumulatively but in Siragusa, the phrasing changed to 'some of the points to be determined are whether that legislation is intended to implement a provision of EU law' etc. 22 In the next paragraph, the Court noted: '[i]n particular, the Court has found that fundamental EU rights could not be applied in relation to national legislation because the provisions of EU law in the subject area concerned did not impose any obligation on Member States with regard to the situation at issue in the main proceedings'. 23 The Court therefore seeks more than 'an overlap or coincidence of subject matter' 24 to find that a Member State is implementing Union law. But pinning down the necessary 'degree of connection' remains, perhaps inevitably, open to interpretation.
B. Article 52 and the nature of limits
It was noted at the outset of this chapter that an EU citizen's right to move and reside freely is expressed in the Treaty (in Articles 20(2) and 21(1) TFEU) but also in Article 45(1) of the Charter. When assessing restrictions on the relevant Treaty rights, the Court has applied the justification framework developed for free movement law generally i.e. the restriction 'must be appropriate for securing the attainment of a legitimate objective and must not go beyond what is necessary to attain that objective'. 25 Article 52(1) of the Charter encompasses these criteria, but it adds that any limitation on Charter rights 'must be provided for by law and respect the essence of those rights and freedoms' and includes 'the need to protect the rights and freedoms of others' alongside its recognition of limitations that protect 'objectives of general interest recognised by the Union'. Consequently, in ZZ, the Court alluded to the added weight of scrutiny that Article 52(1) seems to require. 26 However, Article 52(2) then provides that '[r]ights recognised by this Charter for which provision is made in the Treaties shall be exercised under the conditions and within the limits defined by those Treaties' -bringing us back for citizenship law to Article 21(1) TFEU and remembering, in particular, the instruction clearly spelled out there that the right to move and reside freely may be limited by secondary legislation as well as by provisions elsewhere in the Treaties. In Pfleger, concerning a restriction on the free provision of services and building on the approach summarised in Section II(A) above, the Court first confirmed a significant point of continuity with pre-Charter case law i.e. aiming to derogate from or restrict free movement rights 21 Julian Hernández, para. 37 (emphasis added). The final criterion appears in slightly altered expression in e.g. Case C-265/13 Torralbo Marcos, EU:C:2014:187, para. 32: 'European Union law does not contain any specific rules in that area or any which are likely to affect that national legislation' (emphasis added). 22 28 In other words, 'in the present case, an examination of the restriction represented by the national legislation at issue in the main proceedings from the point of view of Article 56 TFEU covers also possible limitations of the exercise of the rights and freedoms provided for in Articles 15 to 17 of the Charter, so that a separate examination is not necessary '. 29 In one sense, the approach taken in Pfleger was uncontroversial because a restriction of rights was established under Article 56 TFEU. However, had the national measure been excused, would its examination under the additional criteria in Article 52(1) then be redundant? It would seem so. For example, in ONEm, the Court ruled that since the contested EU legislation 'complies with Article 45 TFEU and Article 48 TFEU, it also complies with Article 15(2) of the Charter'. 30 In support, the Court cited its previous finding in Gardella that Article 52(2) 'provides that rights recognised by the Charter for which provision is made in the treaties are to be exercised under the conditions and within the limits defined therein. In that vein, Article 15(2) of the Charter reiterates inter alia the free movement of workers guaranteed by Article 45 TFEU, as confirmed by the explanations relating to that provision'. 31 Interestingly, the Explanations outline that Article 51(2): … refers to rights which were already expressly guaranteed in the [EC Treaty] and have been recognised in the Charter, and which are now found in the Treaties (notably the rights derived from Union citizenship). It clarifies that such rights remain subject to the conditions and limits applicable to the Union law on which they are based, and for which provision is made in the Treaties. The Charter does not alter the system of rights conferred by the EC Treaty and taken over by the Treaties' (emphasis added).
This text indicates a protective purpose for Article 51(2). But if its application removes aspects of citizenship law from autonomous Charter review, then what seems initially like an absorptive effect might be more accurately described as an exclusionary one. But then, while Article 6(1) TEU sets the Treaties and the Charter at the same legal level, the particular construction of Articles 20 and 21 TFEU could signal a secondary law route out of both. That would in turn render the first statement confirmed in Pfleger -that derogating from or justifying restrictions on free movement rights does constitute implementing EU law -all the more important to 27 and objectives of Article 13(2), and the intention of the legislator through discussion of the measure's drafting history. But he reached the opposite conclusion. 39 What the Court did not consider in NA is whether the EU legislature 'declining' to make such provision is itself Charter-compliant. 40 Neither did the Court draw from previous case law in which the implications of legislation-compliant national decisions were nevertheless checked against the general principles of EU law. 41 Legislation being treated as the beginning and the end of the matter bridges then to the third point of concern: even where the Court does engage with the applicability of the Charter more overtly, case law indicates problematic inconsistency with both the Åkerberg Fransson /Julian Hernández framework outlined in section II(A) and the premise established in section II(B) that derogation/justification itself constitutes implementation of EU law and thus triggers consideration of the Charter.
The judgment in Dano exemplifies this point for rights exercised under Article 21 TFEU. In this case, there is undeniable cross-border movement -a Romanian national moved to and resided in Germany. The Court first recited its standard approach to cross-border situations, stating that '[e]very Union citizen may…rely on the prohibition of discrimination on grounds of nationality laid down in Article 18 TFEU in all situations falling within the scope ratione materiae of EU law. These situations include those relating to the exercise of the right to move and reside within the territory of the Member States conferred by…Article 20(2) TFEU and Article 21 TFEU'. 42 However, as presented in more detail in other contributions to this volume, the Court then found that the applicant's eligibility for social assistance in the host State could not fall within the scope of Article 21(1) of Directive 2004/38 -which it examined as a 'more specific expression' of the principle of non-discriminationsince she did not reside lawfully in Germany; moreover, the conditions for lawful residence were linked exclusively to Article 7(1) of the Directive in the circumstances of the case. 43 By dispensing with consideration of Ms Dano's Treaty rights through this method, the Court also dispensed with the need for classic public interest justification and proportionality analysis. 74 But that paradoxical place is precisely where we seem to have ended up in EU citizenship law.
In Dano, Advocate General Wathelet had offered another argument to remove the case from the reach of the Charter. Looking to Article 52(2) -which was described above as generating at least an absorptive and possibly also an exclusionary effect on the evaluation of limits placed on Charter rights -there was, in his view, no need for the Court to deal with equal treatment under Article 20 of the Charter. 75 77 If the Court wishes to avoid accusations of selective, issue-based or policy-driven application of the Charter -or indeed, recalling Petruhhin, of the Directive -a more systematic framework for determining the Charter's applicability should be drawn. In particular, the determinations made in citizenship case law need to align more coherently with case law that develops the framework of Article 51 at a more general level. Application of fundamental rights can make a powerful difference in some cases, but in a system founded on 'the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights' (Article 2 TEU), that power is not of itself a good reason to avoid applying them. It is vital to remember once again that engaging the Charter does not necessarily mean that the outcome of a case will be different. As we saw in section II, Charter rights are not absolute and may legitimately be limited, both by the Union institutions and by the Member States when their authorities act in the scope of EU law. But Article 2 TEU does I think require that how the outcome of a case fits with Union thresholds for and understandings of fundamental rights protection should be clearly articulated, carefully explained, and consistently applied. It requires that the fundamental rights question is addressed, at least. We cannot claim that case law on Article 21 TFEU meets these benchmarks yet. In section III(B), it will be shown that we cannot claim it for case law on Article 20 TFEU either; but it will be seen that the trajectory here is more promising.
B. To stay: Article 20 TFEU
When Union citizens remain in their State of nationality but nevertheless trigger Union citizenship rights under Article 20 TFEU -a line of case law built on Rottmann -when does the Charter apply? There is a critical difference between disingenuous appeals to citizenship to attract EU fundamental rights protection in what are, in reality, situations purely internal to one Member State that are not otherwise 77 Sarmiento and Sharpston, n12 above.
connected to Union law; and attributing appropriate substance to fundamental rights when EU citizenship is legitimately engaged. In Ruiz Zambrano, the Court's silence on the Charter could perhaps be explained by uncertainty about that very dilemma. 78 It ruled that third country national family members may derive a residence right from static Union citizens in the latter's home State when not granting that derived right would 'have the effect of depriving citizens of the Union of the genuine enjoyment of the substance of the rights conferred by virtue of their status as citizens of the Union'. 79 The fact of dependency between minor Union citizens and their parents suggested to the Court that 'such a refusal would lead to a situation where those children, citizens of the Union, would have to leave the territory of the Union in order to accompany their parents'. 80 The Court rationalised the granting of a work permit on the same basis. Otherwise, the children's father, in this case, 'would risk not having sufficient resources to provide for himself and his family, which would also result in the children, citizens of the Union, having to leave the territory of the Union. In those circumstances, those citizens of the Union would, in fact, be unable to exercise the substance of the rights conferred on them by virtue of their status as citizens of the Union'. 81 In Iida, the 'intrinsic connection with the freedom of movement of a Union citizen' informing the Court's reasoning and the exceptional nature of the 'very specific situations' to which it applies were underlined. 82 The to reside with him in the territory of the Union, is not sufficient in itself to support the view that the Union citizen will be forced to leave Union territory if such a right is not granted'. 84 But, second, the Court suggested that this was 'without prejudice to the question whether, on the basis of other criteria, inter alia, by virtue of the right to the protection of family life, a right of residence cannot be refused'. 85 Considering the rights protected under Article 7 of the Charter to be 'the same' in meaning and scope as the rights protected under Article 8 ECHR, 86 but also recalling Article 51(1) of the Charter, the Court advised that 'if the referring court considers…that the situation of the applicants in the main proceedings is covered by European Union law, it must examine whether the refusal of their right of residence undermines the right to respect for private and family life provided for in Article 7 of the Charter. On the other hand, if it takes the view that that situation is not covered by European Union law, it must undertake that examination in the light of Article 8(1) of the ECHR'. 87 What that circular statement does not address is the stage at which, in the determination of a Ruiz Zambrano residence right, EU standards of fundamental rights become relevant for national authorities. Moreover, in Ruiz Zambrano, both parents were third country nationals, but from Dereci onwards we see the variation that dependent Union citizens were connected to at least one carer himself or herself possessing Union citizenship: could such situations ever reach the threshold of forced departure from the Union territory? And how might that be determined in connection with the protections provided by the Charter, Article 24(2) of which provides that '[i]n all actions relating to children, whether taken by public authorities or private institutions, the child's best interests must be a primary consideration'? Additionally, Article 24(3) establishes that '[e]very child shall have the right to maintain on a regular basis a personal relationship and direct contact with both his or her parents, unless that is contrary to his or her interests'.
Citizenship case law has started to answer some of these critical questions. In CS, the Court ruled that the Charter is relevant when a Member State seeks to deport a third country national family member who resides there with a dependant Union citizen on the basis of Ruiz Zambrano but has been convicted of a criminal offence: 'since [the applicant's] situation falls within the scope of EU law, assessment of her situation must take account of the right to respect for private and family life, as laid down in Article 7 of the Charter of Fundamental Rights…an article which must be read in conjunction with the obligation to take into consideration the child's best interests, recognised in Article 24(2) of the Charter'. 88 In this case, it was found that the 93 In Iida, however, Advocate General Trstenjak argued that 'if it were to transpire in a particular case that denying a right of residence would rule out the possibility of maintaining regular personal relations, this could constitute interference with a fundamental right, the justification for which would have to been assessed from the standpoint of proportionality'. 94 The minor Union citizen in Iida had exercised cross-border movement; should the same line of reasoning apply when determining whether a dependent Union citizen is being forced to leave the Union territory where one parent (or other carer 95 ) is denied a residence permit in the citizen's home State?
In O and S, the Court repeated Dereci language about 'the mere fact that it might appear desirable to a national of a Member State to keep his family together in the territory of the Union', but it also seemed to soften that approach by construing dependency as potentially meaning 'legally, financially or emotionally dependent'. 96 In the context of EU legislation on family reunification for third country nationals, the Court also confirmed that Article 7 of the Charter 'must also be read in conjunction with the obligation to have regard to the child's best interests, recognised in Article 24(2) of the Charter, and with account being taken of the need, expressed in Article 24(3), for a child to maintain on a regular basis a personal relationship with both parents'. 97 However, in Ymeraga -a judgment delivered without an Advocate General's opinion -the harder position re-emerged, in the finding that 'the refusal to confer a right of residence on [the applicant's] family members does not have the effect of denying him the genuine enjoyment of the substance of the rights conferred by virtue of his status as citizen of the Union. In those circumstances, the Luxembourg authorities' refusal to grant [his] family members a right of residence as family members of a Union citizen is not a situation involving the implementation of European Union law within the meaning of Article 51 of the Charter, so that its conformity with fundamental rights cannot be examined in the light of the rights established by the Charter'. 98
In other words: the determination of dependency is made first; and only if dependency is established does the situation fall within the scope of EU law. But how can it be logical or proper to separate determinations of dependency from consideration of family life, and all the more from Article 24 of the Charter when children are involved? As argued by Advocate General Wathelet in NA, '[i]f a Treaty provision does not preclude a Member State from refusing a right of residence subject to compliance with certain conditions, it follows by definition that the situation in question falls within the scope of that provision. If that were not the case, the Court would have to decline jurisdiction to answer the question referred'. 99 Advocate General Sharpston has agreed that 'it is necessary to look at a legal situation through the prism of the Charter if, but only if, a provision of EU law imposes a positive or negative obligation on the Member State (whether that obligation arises through the Treaties or EU secondary legislation)'. 100 How is the requirement to make an assessment of whether or not a Ruiz Zambrano residence right might exist, a requirement based on Article 20 TFEU, not an obligation imposed by EU law on national authorities? In the same Opinion, she continued:
[A] provision such as Article 20 or 21 TFEU is not simply a basis for residence status separate from Article 7 of the Charter. Rather, considerations regarding the exercise of the right to a family life permeate the substance of EU citizenship rights. Citizenship rights under Article 20 or 21 TFEU must thus be interpreted in a way that ensures that their substantive content is 'Chartercompliant'. That process is separate from the question of whether a justification advanced for a restriction of EU citizenship rights…is consistent with the Charter. Such an approach does not 'extend' the scope of EU law and thus violate the separation of competences between the Union and its constituent Member States. It merely respects the overarching principle that, in a Union founded on the rule of law, all the relevant law (including, naturally, relevant primary law in the shape of the Charter) is taken into account when interpreting a provision of that legal order. When viewed in that light, taking due account of the Charter is no more 'intrusive', or 'disrespectful of Member State competence', than interpreting free movement of goods correctly. 101 In NA, Advocate General Wathelet expressly endorsed her argument, adding that 'the inclusion of Article 7 of the Charter in the national court's reflection on the application of Article 20 TFEU is not such as to have the effect of extending the scope of EU law in a manner that would be contrary to Article 51(2) of the Charter. After all, it is European citizenship as provided for in Article 20 TFEU that triggers the protection afforded by the fundamental rights…not the other way round'. 102
That analysis then leads to another crucial question: 'must the obligation to leave the territory of the European Union be measured from a legal perspective or in concreto, in relation to the facts?' 103 In Advocate General Wathelet's view, a theoretical ('legal') possibility of having to leave the territory of the Union has to be distinguished from the factual circumstances of an individual case. 104 For example, in the NA case, 'although, "as German nationals", NA's daughters "enjoy an unconditional right of residence in Germany, it is also common ground that neither they nor [their] mother can reasonably be expected to live there, and, on this basis, the domestic courts have held that they could not be removed As seen, the Court tends to encourage national courts to reflect on the lawfulness of deprivation of residence rights for family members under Article 8 ECHR where it rules out the application of the Charter. 106 The paradoxical position that national judges may then find themselves in is that a situation acknowledged to breach Article 8 ECHR is removed from the ambit of Article 7 of the Charter even though the national judge is partly ascertaining the existence of rights under Article 20 TFEU -a reflection itself required by the Ruiz Zambrano case law. A brief look at national case law helps to demonstrate the logic of a more integrated framework. For example, consider the reasoning in a Court of Appeal judgment (England and Wales), interpreting national rules implementing Ruiz Zambrano:
[T]he welfare of the child cannot be the paramount consideration because that would be flatly inconsistent with the statutory test which is whether the child would be unable to reside in the UK if the mother left. It will, in normal circumstances, be contrary to the interests of a child for one of its parent carers, whether the primary carer or not, to be taken away from him or her. It would certainly be contrary to article 24(3) of the Charter…The only basis upon which the reviewer was considering the adequacy of the father's ability to care for [the child] was because it was obvious that it would be a bad thing for him to have to leave his mother, and the reviewer needed to establish whether the effect would be so bad that Brandon would be unable to remain in the UK. At one end of the spectrum, there would be a situation in which the father would refuse or be unable to care for Brandon at all -in that case he would obviously be compelled to leave to follow his mother. At the other end of the spectrum, the father would offer a very satisfactory home for Brandon which would not seriously impair his quality or standard of life, in which case he would be well able to stay in the UK. [It] was not surprising that the reviewer did not spend much time explaining how bad it would be for a 4-year old child to be separated from his mother. That was a given. 107 And citing Dereci, it was starkly observed that 'only a limited importance is given to the right to respect for family life'. 108 Similarly, in Harrison, the national judge concluded that 'the right to reside in the territory of the Union is not a right to any particular quality or life or to any particular standard of living. Accordingly, there is no impediment to exercising the right to reside if residence remains possible as a matter of substance, albeit that the quality of life is diminished'. 109 Reflecting on the Dereci exclusion of 'economic reasons or in order to keep his family together in the territory of the Union', the Harrison judgment then presents the resulting dilemma:
In practice these are the most likely reasons why the right of residence would be rendered less beneficial or enjoyable. If these considerations do not engage this wider principle, it seems to me extremely difficult to identify precisely what will. What level of interference with the right would fall short of de facto compulsion and yet would constitute a form of interference which was more than simply the breakdown of family life or the fact that the EU citizens are financially disadvantaged by the removal of the non EU national family member? 110
It is difficult to recognise how we normally conceive the fundamentals of the EU legal order in these statements. Yet they are apparently consistent with the guidance issued to national courts by the Court of Justice. 111
Disconnecting the determination of dependency from fundamental rights analysis might also lead to outcomes inconsistent with ECHR. For example, in Jeunesse v The Netherlands, the ECtHR reflected on a family situation involving a Surinamese mother and Dutch father as follows:
Noting that the applicant takes care of the children on a daily basis, it is obvious that their interests are best served by not disrupting their present circumstances by a forced relocation of their mother from the Netherlands to Suriname or by a rupturing of their relationship with her as a result of future separation. In this connection, the Court observes that the applicant's husband provides for the family by working full-time in a job that includes shift work. He is, consequently, absent from the home on some evenings. The applicant -being the mother and homemaker -is the primary and constant carer of the children who are deeply rooted in the Netherlands of which country -like their father -they are nationals. for the referring court to check whether, in the light of all the circumstances of the main proceedings, Mr Rendón Marín, as the parent who is the sole carer of his children, may in fact enjoy the derived right to go with them to Poland and reside with them there, so that a refusal of the Spanish authorities to grant him a right of residence would not result in his children being obliged to leave the territory of the European Union as a whole. 116 Without prejudice to the final say being left to the national court, the Court continued: 'it seems to be clear from the information before the Court that the situation at issue in the main proceedings is capable of resulting, for Mr Rendón Marin's children, in their being deprived of the genuine enjoyment of the substance of the rights which the status of Union citizen confers upon them, and that it therefore falls within the scope of EU law'. 117 The Court was then free to follow the logic of its judgment in CS, delivered on the same day:
Article 20 TFEU does not affect the possibility of Member States relying on an exception linked, in particular, to upholding the requirements of public policy and safeguarding public security. However, in so far as Mr Rendón Marin's situation falls within the scope of EU law, assessment of his situation must take account of the right to respect for private and family life, as laid down in Article 7 of the Charter, an article which…must be read in conjunction with the obligation to take into consideration the child's best interests, recognised in Article 24(2) of the Charter. 118 If the approach tested in this judgment continues to take root, displacing Dereci and Ymeraga in future Ruiz Zambrano situations, it would show that appropriate integration of citizenship rights and fundamental rights is feasible. 119
IV. Citizenship and Article 52: reconciling the Charter and the Treaty
We saw in section II(B) that derogating from free movement rights constitutes implementing Union law for the purposes of Article 51 of the Charter and that We have also seen legislative limits applied 'by analogy' even when the case falls outside the scope of the Directive but within the scope of primary Treaty rights. 127 The newer approach depletes the practice of testing the provisions of secondary legislation for compliance with fundamental rights. The case law has moved towards a starting point that the provisions of secondary legislation are legitimate on the basis that Articles 20 and 21 TFEU infer that they must be. 128 Even the language here -'relaxed or even disregarded' -is interesting. It already conveys that something would be awry with such an investigation. But surely being 'subject to judicial review' is just a more neutral expression of the same inquiry? It is not, in other words, a question of the requirement to have sufficient resources being 'relaxed' by consideration of Charter rights; such conditions are just being examined for compliance with Charter i.e. primary law rights.
Advocate General Mengozzi concluded in Alokpa that 'it appears difficult to envisage such a possibility, since this would mean disregarding the limits laid down by Article 21 TFEU on the right of citizens of the Union to move and reside freely…and would therefore…result in the modification of the powers and tasks defined in the Treaties, in breach of Article 51(2) of the Charter'. 129 Even though Article 6(1) TEU confers equal status on the Treaties and the Charter, the Charter's final provisions seem to create an exception: for rights conferred on EU citizens, the Treaties have a superior status; which means, in actual fact, that legislation has a superior status. 130 It is not self-evident, though, why merely enabling restriction of rights by legislation, as Articles 20 and 21 TFEU do, should also provide enhanced shelter from judicial review for the legislative choices made. Nevertheless, the capacity of legislation to set limits on citizenship rights but also on fundamental rights was well demonstrated in the February 2016 Decision negotiated in the context of the UK's referendum on withdrawal from the European Union. A Declaration attached to the Decision on 'issues related to the abuse of the right of free movement of persons' outlined various questions that the Commission intended to re-examine. In particular: '[t]he Commission intends to adopt a proposal to complement Directive 2004/38…in order to exclude, from the scope of free movement rights, third country nationals who had no prior lawful residence in a Member State before marrying a Union citizen or who marry a Union citizen only after the Union citizen has established residence in the host Member State. Accordingly, in such cases, the host Member State's immigration law will apply to the third country national'. 131 That proposal was interesting because, if adopted, it would reverse the Court's decision in Metock. In that judgment, two levels of analysis can be identified. First, the Court reasoned that since the EU legislator did not include a condition on prior lawful residence for such family members in Directive 2004/38, no such requirement could then be read into the measure. On that basis, it is plainly conceivable that an amendment of the Directive is all that would be needed to change things. But second, the right to respect for family life infuses the judgment throughout. 132 What recent case law seems to suggest is that this wider environmental dimension can be legislated away too, suggesting once again that the binding effect of the Charter can make it easier in some respects, and even if counter intuitively, to accomplish reduced protection of rights. That is not, for the integrity of either citizenship rights or fundamental rights, a constitutionally safe place to be.
V. Conclusion
This chapter examined how the Charter of Fundamental Rights has been applied in citizenship case law since the Lisbon Treaty acquired binding legal effect. Three main conclusions can be summarised. First, the relationship between free movement rights and fundamental rights has become more complicated. Citizenship law is already complex on its own terms. Similarly, how the provisions of the Charter fit together internally, never mind with the provisions of the Treaties, has become less and not more clear. Second, it is difficult to assess how Charter rights might affect free movement rights in substance, since Article 51 of the Charter has been applied with notable strictness in citizenship case law -at odds with how it is construed in case law more generally. In fact, citizenship cases that most transmit what we might describe as Charter ethos tend not to mention the instrument at all. Third, the largely unchecked force of legislation arguably exceeds what Articles 20 and 21 TFEU, read in conjunction with Article 52 of the Charter, would compel. In this respect, there is more reluctance to undertake substantive judicial review when limitations on free movement rights are challenged; conversely, the baseline (Directive) conditions of free movement might be glossed over when a Charter solution is preferred.
Three discussion points can be highlighted in consequence. First, the analysis presented here confirms a theme evident in several contributions to this volume: that citizenship law seems now to be more about the State than the citizen.
Second, the chapter advocates an integrated understanding of citizenship rights and fundamental rights -pursued initially by Advocates General trying to inject Charter considerations into the Ruiz Zambrano case law, but seen recently to have had some influence on the reasoning of the Court too. Ironically, though, the Charter seems less visible in more conventional i.e. free movement-based citizenship case law. It was emphasised that the Charter is not a standalone fundamental rights instrument and that its application might not change certain substantive case outcomes at all. But engaging with its guarantees more consistently is as much about 'elevat[ing] the constitutional tone of the reasoning'. 133 Furthermore, it is simply a fact that national judges and national authorities are asking Charter questions; and they need seriously obstructed'); and para. 89 ('Where a Union citizen founds a family after becoming established in the host Member State, the refusal of that Member State to authorise his family members who are nationals of non-member countries to join him there would be such as to discourage him from continuing to reside there and encourage him to leave in order to be able to lead a family life in another Member State or in a non-member country'). 133 Iglesias Sánchez, n78 above, 1579.
guidance to manage their decision-making effectively and appropriately. We tend to pitch EU and national fundamental rights standards against each other. But we can also conceive 'a variety of autonomous legal orders coexisting in a common space and with common objectives'. 134 In that light, if national courts are more frequently locating citizenship questions within the system of the Charter, they may need clearer answers not because national or indeed ECHR law does not provide any protection; but just to check whether the Charter might provide different protection.
Third, questions about how to balance judicial and legislative contributions to the realisation of citizenship rights have inevitably intensified through consideration of the Charter. This is another longstanding story in citizenship law. But it has broader implications for the Union's system of judicial review and for what it means to 'found' that system on respect for fundamental rights and on the rule of law. Neither the initial phase of citizenship-charged case law nor the more recent phase of Statecharged case law pleases everyone. However, the incline of the corrective balance, in either direction, as well as the methods developed to realise it offer useful standards for the assessment of constitutional quality that could be shared more widely. In that light, what we may take for granted as foundational premises of the EU legal order could be more vulnerable than we might realise. A key strand of understanding the relationship between the Union and the role of law in its shaping was articulated as the idea of integration through law. We should be careful not to bring about the disintegration of that law. Neither Treaty nor Charter guarantees should be evaded on account of the sheer power that their integration might produce. If primary law is part of that problem, 135 then primary law is what needs to be changed.
